NATT ONAL WLOL FE FHEERATT AN ET AL
ER K A\D TI NA BARNES

| BLA 96-526, 96- 536 Deci ded Novenber 24, 1999

Appeal s froma decision by the Arizona Sate Drector, Bureau of Land
Minagenent, adopting the Arrastra Muntai n WI derness Range | npr ovenent
Mi ntenance A an and Environnental Assessnent. AZ26-92-011.

Afirned.

1 Enwvironnental Quality: BEwironnental Satenents--
Federal Land Policy and Minagenent Act of 1976:
Land- Use H anni ng--National Environnental Policy Act
of 1969: Ewironnental Satenents

A BLMdeci sion to adopt a range i nprovenent

nai ntenance plan wll be affirned on appeal if the
decision is based on a consideration of all rel evant
factors and is supported by the record, including an
envi ronnental assessnent whi ch establ i shes that a
careful reviewof environnental problens has been
nade, all relevant areas of environnental concern
have been identified, and the final determnationis
reasonable in light of the environnental anal ysis.
A party chal l engi ng the BLMdeci si on nust show t hat
it was premised on an error of lawor fact or that
the analysis failed to consider a naterial
environnental question. Lhsupported differences of
opi ni on provide no basis for reversal .

2 Admini strative Procedure: Administrative Revi ew -
Federal Land Policy and Minagenent Act of 1976:
Land- Use H anni ng- - Federal Land Policy and
Minagenent Act of 1976: WI der ness

A B.Mdecision to allowlimted and reasonabl e

vehi cl e use consistent wth the prew | derness
grazing use in a recently desi gnated w l derness area
w I be uphel d on appeal absent a show ng of

conpel Iing reasons for nodification or reversal.

Rel evant factors for consideration
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of whether to continue the notorized vehicl e
authorization include the availability of other
aternatives and the reasonabl eness of the

aut hori zed use.

3. Environnental Quality: BEnvironnental Satenents--
National Environnental Policy Act of 1969:
Environnental Satenents

Qonpl i ance wth the National Environnental Folicy
Act of 1969 requires BMto take a hard | ook at the
issues, identify relevant areas of environnental
concern, identify alternatives, and, where no HSis
prepared, nake a convi ncing case that the potential
environnental inpacts are insignificant.

4, Admini strative Practice--Admnistrative P ocedure:
Admini strative Review-Appeal s: Jurisdiction--Board
of Land Appeal s--Del egation of Authority--Endanger ed
Foecies Act of 1973: General | y-- Endangered Speci es
Act of 1973: Section 7: Qonsul tati on--H sh and
Wldife Service--Gfice of Hearings and Appeal s--
Rules of Practice: Appeals: Jurisdiction

The Gfice of Hearings and Appeal s does not have
authority to reviewthe nerits of biol ogical

opi nions issued by the F/6 under section 7 of the
Endangered Species Act, 16 US C § 1536 (1994).
B.Mproperly limts activity on a private inhol ding
inawlderness area where the limtations i nposed
are directed by an F/% bi ol ogical opinion in order
to prevent adverse inpacts on wldife.

APPEARANCES  Thonas D Lustig, Esq., for the National WIdlife Federation;
Thonas D Kelly, EBEsq., Prescott, Arizona, for Eik and Tina Barnes; R chard
R Geenfield, BEsq., Ofice of the Held Solicitor, US Departnent of the
Interior, Phoenix, Arizona, for the Bureau of Land Minagenent .

(A N ON BY ADM N STRATT VE JUDE THRY

These are consol i dated appeal s fromthe July 17, 1996, H nding of Nb
Sgnificant Inpact/Decision Record (FONS/DR adopting the Arrastra Muntai n
WI der ness Range | nprovenent Mi ntenance H an and Ewironnental Assessnent
(EA), AZ-026-92-011 (RMplan), as nodified, issued by the Aizona Sate
Drector (¥, Bureau of Land Minagenent (BLN).

The National WIdife Federation, The WI derness Society, Yuna Audubon
Society, and Serra GQub Palo Verde Goup (N¥), appeal ed, and Eik and Ti na
Barnes al so appeal ed, the D s July 17, 1996, FONS/CR R Mpl an (I BLA 96- 526
and 96-536, respectively). NA¥ filed notions to intervene
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inthe Barnes' appeal and the Barnes filed a request for a hearing.
Decentoer 24, 1998, the Board issued an order consolidating the appeal s,
allowng N¥ to intervene in the Barnes' appeal and denyi ng the Barnes'
request for a hearing.

O Novenbber 28, 1990, the Arizona Desert WIderness Act of 1990 (PRub.
L. No. 101-628) was enacted. This Act designated certain public lands in
Aizona as wlderness, including |lands historically used for grazing under
BLMaut hori zation. Livestock grazing, where authorized prior to passage of
the law is permtted to continue wthin the wlderness. B.Ms July 17,
1996, FONS /R adopts the RMpl an which provides direction for the
nanagenent of ongoi ng | ivestock operations and nai nt enance of the range
i nprovenents, including fences, springs, water tanks, and pipelines. Under
the RMplan, the use of nechani zed equi pnent and/or notorized transport is
aut horized for responding to energencies - threats to hunan life or property
(RMplan at 11) - and to repair and naintain 17 of the 24 rangel and
devel opnents addressed in the RMplan. (RMplan at 5.)

The RMplan adopted by the s July 17, 1996, FONS /LR aut hori zes
the limted use of notorized and nechani zed equi pnent for repai r/ nai nt enance
of rangeland facilities along 15.5 mles of access routes. It permts, on a
limted basis, the use of pickups, all-terrain vehicles, cha nsans, etc., by
grazing permttees/| essees for naintai ning fences, corrals, and water
facilities and access routes addressed in the RMplan. (RMplan at 12-
21.)

The R Mplan contai ns a discussion of the affected environnent,
including wl derness, recreation and riparian zones, endangered and speci al
status species (Gla topmnnow and desert pupfish), as well as a discussion
of environmental consequences by area. Among endangered or special status
speci es, an active peregrine fal con eyrie was di scovered on the Barnes'
private inholding wthin the wlderness area. (RMplan at 33-34.)

The essential issue presented by NW¥ s appeal (1 BLA 95-526) is whet her
the BLMactions conport wth the Wlderness Act, 16 US C § 1131 (1994), as
vel | as other statutes, regulations, and other authorities.

In I BLA 96-526, N/WF contends that BLMs R Mpl an woul d destroy the
W | derness character of the Arrastra Muntain WI derness and viol ate the
prohibition, inthe Wlderness Act, 16 US C 8§ 1133(c) (1994), of roads in
a wlderness area. That provision states that "there shall be no tenporary
road, no use of notor vehicles" wthin any wlderness area. N asserts
that bul | dozers and chai nsaws, authorized in the RMplan as tools for route
nai nt enance, are inconsistent wth the wlderness designation. N¥is
concerned that the wlderness setting and the w | derness experience of
hi kers and seekers of solitude wll be unacceptably conpromsed by the
presence of 4-wheel drive vehicles, naintenance vehicles, and by the i npacts
caused by vehicle traffic.
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N/ admts that |ivestock grazing and attendant nai nt enance and
reconstruction of deteriorated supporting facilities are not precl uded under
the Wl derness Act or the 1990 Arizona Desert WIderness Act. N/ charges
that the RMplan sanctions road construction and the reconstruction of
deteriorated roads, partially reclained by nature. N/ argues that neither
tenporary nor pernanent roads are permtted in wlderness areas. N
asserts that insofar as the RMplan envisions routes passabl e for pi ckup
trucks, it "crosses the line frommotor vehicle use * * * to road
construction, which is forbidden by the Wl derness Act." (Satenent of
Reasons (SOR at 21.) N/ asserts that BLMincorrect!ly concl uded that road
reconstruction wll not have significant environnental inpacts. (SRat 31-
33.)

N/ contends that the conversion of desert springs into |ivestock
watering facilities is inconsistent wth wlderness character. N/ objects
to the RMplan provisions which al lowthe repair and devel opnent of various
water sources for livestock purposes. N/ asserts that congregating cattle
w !l destroy riparian areas, denude sparse vegetation and degrade the
fragile desert widife habitat.

N¥ asserts that B.Mfailed to determne if it was necessary to
reconstruct watering facilities, and argues that even if such action was
necessary, B.Mfailed to consider whether there were practical alternatives
to using notorized equi prent to achieve this objective. (SXRat 2531, 34-
36.)

N/ contends that the RMplan viol ates the Nati onal Envi ronnent al
Policy Act of 1969 (NEPA), as anended, 42 US C 8§ 4332(2)(Q (1994), in
that it "segnents" various actions, none of which has an individually
significant environnental inpact, but which collectively have a substanti al
inpact. (SRat 38-39.) NM¥ cites Thonas v. Peterson, 753 F.2d 754 (Sth
Gr. 1985 as a "directly anal ogous" case. B.Mfurther violated NBPA NW¥
contends, in failing to consider obvious alternatives to the adopted action.
N/ suggests, for exanpl e, that BLMshoul d have consi dered el i minati ng
grazing on portions of the Santa Mria Ranch allotnent and the Santa Mria
Gmunity allotnent to reduce the need for road and vehicle use. (SR at
38-41.)

N/ contends that the RMplanis contrary to BLMs Lover Gla
Resource Habitat Minagenent Han (HMP) in that |ivestock wll create
conflicts wthwildife, specifically the desert tortoise. (SRat 42.)

B.Mpoints out that the 1990 Aizona Desert WI derness Act
specifically provides authorization for limted notorized equi pnent and/ or
vehi cl e use, including the use of backhoes and pi ckup trucks to naintai n
stock ponds and fences, and that the access routes over whi ch N/¥ expresses
concern existed at the tine of wlderness designation. B.Mcontends that
the periodic spot nai ntenance work aut hori zed does not invol ve new
construction or a substantial change in the present character of these
rout es.

151 1 BLA 107



| BLA 96-526, 96- 536

Wth pertinent citations to the RMplan and EA BLMnotes that
alternatives to notorized access were considered, and that the need for
devel opnent of stock watering facilities was al so consi dered.

B.Mdeni es that NBPAwas viol ated, asserts that all reasonabl e
alternatives were considered, and denies that the RMplan conflicts wth
its HWP for the Desert Tortoi se.

[1] A B.Mdecision to adopt a range i nprovenent nai nt enance pl an and
EA and subsequent FONS w il be affirned on appeal if the decision is based
on consideration of all relevant factors and i s supported by the record
whi ch establishes that a careful review of environnental probl ens has been
nade, all relevant areas of environnental concern have been identified, and
the final determnation is reasonable in light of the environnental
analysis. Achallenge to that determnati on nust showthat it was premsed
on an error of lawor fact, or that the environnental analysis failed to
consi der a substantial environnental issue of naterial significance to the
proposed action. See, e.g., Qnen Severance, 141 IBLA 48, 51 (1997);
Southern Uah Wilderness Alliance, 128 I BLA 382, 390 (1994); Southern U ah
Wl derness Aliance, 122 IBLA 334, 338 (1992), and cases cited therein.
Dfferences of opinion, unsupported by any real objective proof, are
insufficient to overcone a BLMdeci sion for which there i s abundant support
intherecord [d. Ve conclude fromour reviewthat the RMplan was based
on a thorough consideration of all relevant factors and conports wth the
WI derness Act, and other applicable authoriti es.

[2] ABMdecisionto alowlimted and reasonabl e vehi cl e use
consi stent wth the prew | derness grazing use authorized wthin a w | derness
area Wll be upheld on appeal where there has been no show ng of conpel |ing
reasons for nodification or reversal. Relevant factors for consideration of
whet her to continue the notorized vehicl e authorization incl ude the
availability of other alternatives and the reasonabl eness of the aut horized
use. Southern Uah WIlderness Aliance, 140 | BLA 341, 348-49 (1997).

W turn first to NWW s contenti ons concerning road construction in
Wl derness areas. The first applicable authority is the Arizona Desert
WI derness Act of 1990, 104 Sat. 4469. Section 101(f) of that Act (104
Sat. 4473) provides that the grazing of |ivestock, where established prior
to the Act, "shall be administered i n accordance wth section 4(d)(4) of the
WI derness Act and the guidelines set forth in Appendix A of the Report of
the Gnmttee on Interior and Insular Affairs to acconpany HR 2570 of the
(e Huindred Frst Gongress (H Rept. 101-405)." Section 101(f) directs the
Scretary to reviewBLM"policies, practices and regul ati ons" regard ng
grazing in wlderness areas in Arizonato insure that they fully conformto
congressional intent as expressed in the Act.

Section 4(d)(4) of the Widerness Act, 16 US C § 1133(d)(4)(2)
(1994), referred to in the Arizona Act, provides that "the grazing of
l'ivestock, where established prior to Septenter 3, 1964, shall be permtted
to
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conti nue subject to such reasonabl e regul ati ons as are deened necessary" by
an agency admni stering an area desi gnated as w | derness.

The applicable regulations provide at 43 CF R 8§ 8560. 4-1(a) that
the grazing of |ivestock, where established before wl derness desi gnation
"shal | be permitted to continue under the regul ations on the grazing of
l'ivestock on public lands in part 4100 of this chapter and i n accordance
wth any special provisions covering grazing in wlderness areas that the
Drector nay prescribe.” Uhder 43 CE R 8 8560.4-1(b), "Gazing activities
nay i nclude the construction, use and nai ntenance of |ivestock nanagenent
inprovenents and facilities associated wth grazing that are in conpl i ance
wth wlderness area nanagenent plans."

The ongressional Gazi ng Qi del i nes (Excerpt fromHuse Report 96-
1126 (Ex. Eto BBMReply to N/ s Retition for Say)) states at Point 2,
that "[t]he nai ntenance of supporting facilities, existing in an area prior
toits classification as wlderness (including fences, |ine cabins, water
vwell's and lines, stock tanks, etc.) is permssible in wlderness,” and such
nai nt enance nay "be acconpl i shed through the occasi onal use of notorized
equi prent” including "for exanpl e, backhoes * * * [and] pi ckup trucks."

B.Ms R Mpl an proposes the "limted use of notor vehicles or
nechani zed equi pnent” for three purposes: (1) the repair and periodic
nai nt enance of 17 range devel opnents; (2) to respond to energencies wthin
five grazing a lotnents; and (3) to periodically "repair and naintain" the
"five distinct forner vehicle ways (totaling approxi nately 15.5 mles),
referred to as 'access routes'" inthe RMplan. (RMplan at 11.)

Table 2 inthe RMplan is a sunmary of the notorized use permtted
for nai ntenance of range facilities and access routes. Qe of the
prescribed variables is the "expected duration/frequency of
not ori zed/ nechani zed activity" for performing these tasks. Another variabl e
is the "equipnent” required. For exanpl e, chal nsaws and pi ckup trucks or
ATV s are the equi pnent necessary for the nai ntenance of allotnent boundary
fences and nay be used, dependi ng on the range devel opnent, 1 to 5 days
every 3to 5 years. Smlar and closely circunscribed frequency of use
restrictions apply for backhoes and bul | dozers.

The RMplan contains a detailed history and eval uation of "current
accessi bility" of the access routes, a description of nai ntenance needs
tailored to each individual route, and provides that these routes w |
routinel y be i nspected by nonnot ori zed neans such as "horseback, packtrain
or onfoot." (RMplanat 25.) The Rmplan provides for "spot
nai nt enance” only of specific segnents of the access route, and only to the
extent needed to al |l ow pi ckup trucks and ATVs to traverse these routes as
necessary to naintain range facilities. (RMplan at 25 27.)

Qntrary to N s assertion, the RMplan, beginning at page 37,
contai ns a succi nct discussion of the inpacts associated wth
not ori zed/ nechani zed access. (npaction of vehicle tracks, short-term
changes
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in the visual |andscape due to backhoe or bul | dozer action, and sone danage
to vegetation, are anticipated. Such inpacts wll be mtigated by

schedul i ng n@ or nai ntenance activities concurrently, to nminimze the nunber
of trips and duration of the activities. B.Mal so eval uated the inpact on
riparian zones of various access routes, as well as the inpacts to

threat ened, endangered and special status species. See RMplan at 38-41,
43.

Those portions of the RMplan sunmari zed above do not permt the
concl usion that "road construction,” as NA¥ alleges, is contenplated. It is
equal | y unreasonabl e to concl ude, as N/¥ has suggested, that those
nechani zed i ntrusi ons which are foreseen in the RMplan woul d conpr oni se
W | derness characteristics or spoil the wlderness experience of hikers and
seekers of solitude. V& drawattention again to the relatively mnuscul e
neasure of tine during which notorized nechani zed activity is permtted.
Wth reference to Table 2, where, for exanpl e, 3 days of bul | dozer activity
is foreseen during a 3- to 5-year period, one possible ratiois 1: 365
(days of intrusive activity to days of nonactivity) or less than Y2of 1
percent. This cannot be consi dered adverse to wlderness or preenptive of
the interests of wlderness seekers.

Ve note further that the Arrastra WIderness is not a honogenous area
"where the earth and its coomunity of life are untranmel ed by nan," 16
USC § 1131(c) (1994), but an area interlaced wth the inprint of nan.
Wiere such an area is designated as a wl derness, the | anmakers have
recogni zed the need for the coexistence of nan's works and activities in
harnony wth, and deference to, the wlderness el enents. A though N
appears to admt as nuch, it fails to recognize that this reality requires
the striking of a bal ance of conpeting interests. This is what B.Mhas
attenpted to achieve inits RMplan. N¥ points out that various of the
access routes have deteriorated and are being partially reclai ned by nature.
N/ suggests that that process shoul d not be disturbed by naki ng an access
route passable for a pickup truck. (SORat 21.) NN s position ignores the
bal ance of interests intended by the statutes and regul ati ons whi ch do not
prohibit the limted reasonabl e use of notor vehicles in wlderness areas.
See Southern Uah Widerness Alliance, 140 1 BLA 341, 348-49 (1997).

N/ al so chal | enges the RMplan's provisions wth respect to springs
and water devel opnents for |ivestock. Again, grazing in wlderness areas is
"subj ect to such reasonabl e regul ati ons as are deened necessary” by an
agency admnistering an area designated as wlderness. 16 USC 8§
1133(d) (4) (2) (1994). The construction, use, and nai ntenance of |ivestock
nanagenent i nprovenents and facilities associated wth grazing are
permssi bl e under 43 CFE. R § 8560.4-1(b). This includes the construction,
use, and nai ntenance of water sources, wthout which there coul d be no
grazing. Accordingly, the devel opnent of watering facilities, vital
adjuncts to grazing, is permtted by the statutes and the Secretary's
regul ati ons.

The ngressional Gazing Qidelines (Ex. E BLMReply to N¥ s

Petition for Say) permits the "repl acenent or reconstruction of
deteriorated facilities or inprovenents” as well as the "construction of new
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i nprovenents or repl acenent of deteriorated facilities" for resource
protection and i n accordance wth agency nanagenent pl ans whi ch keep
constant, and do not increase |ivestock over prew | derness designation
| evel s.

Wdter facility nai ntenance i s discussed at pages 17-21 of the RM
plan. This discussion indi cates that the various springs invol ved were
devel oped in the 1940's, 1950's, and 1960 s, but that such facilities as
water troughs, pipes, spring boxes, and storage tanks are indisrepair. In
the RMplan, BLMaut hori zes the grazers to performthe necessary work to
nake the water sources usable for |ivestock. Such nai ntenance and
devel opnent work is limted by specifications of estinated nunber of days
and frequency of notorized nechani zed trips antici pated as necessary to
conpl ete such work. The "purpose and need’ of such nai ntenance work is
di scussed at pages 56 of the RMplan, where repair and nai nt enance of
enunerated rangel and facilities is listed as "necessary" to i npl enent the
"grazing systemaut horized in a 1991 grazing deci sion,” and to assure t hat
livestock remain on their respective nanagenent units.

Therefore, the inprovenent of watering facilities contenplated in the
RMplan fully conports wth applicabl e authorities. Mreover, contrary to
NW¥ s charges, B.Mconsi dered and justified the necessity of devel opi ng and
nai ntaining livestock facilities. Inits discussion of the Nbo Action
Aternative (RMplan at 41-42), B.Mal so eval uated the "elimnation of
not or vehi cl es and/ or nechani zed equi pnent,"” on the basis of infornation
recei ved fromranchers. BLMnoted that "pack strings in lieu of pickup
trucks * * * to haul personnel and equi pnent on a fence repair project, for
exanple, could triple both the tine and cost of the job." Munpower, inlieu
of a bulldozer or backhoe, could turn a 1-day job into a 25 or 50-day j ob.
ld. at 42.

N has general |y charged that |ivestock congregation at watering
facilities wll destroy riparian areas, denude sparse vegetation, and
degrade desert habitat. The RMplan reflects that riparian inpacts were
consi dered individual |y for each spring area. BLMnoted that riparian
vegetation woul d be grazed at Fork, Sams and Tina Sorings until fundi ng
becane avail abl e to fence the riparian zones fromlivestock. Sone seedlings
woul d probably not survive due to grazing. B.Manticipated very little
inpacts to riparian vegetation at MGew Joring because "very little of it
exists,” and no inpact at three other springs for the sane reason. (RM
plan at 39.) B.Mnoted that "[s]one streantank shearing and | oss of soil
could occur at Sams Soring if protective fencing is not procured and
installed prior to cattle watering there.” 1d. B.Mfurther noted that
since there were no streans at six of the springs, "[s]treanbank stability
woul d not be inpacted’ at those springs. (RMplan at 40.) As tothe South
Peopl es Ganyon Soring, BLMobserved that stipulations inits 1991 Santa
Miria Ranch Lease grazi ng deci si on, concerni ng the construction and
nai ntenance of a drift fence, wll protect the riparian zone of that spring.
(RMplan at 39-40.)
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[3] Wien BLMhas taken a hard |ook at al | of the likely environnental
inpacts of a proposed action, it wll be deened to have conplied wth NEPA
regard ess of whether a different substantive deci sion woul d have been
reached by this Board or a court (inthe event of judicial review. See
Srycker's Bay Neighborhood Guncil, Inc. v. Karlen, 444 US 223, 227128
(1980); Geat Basin Mne Vdich, 148 IBLA 1, 3 (1999). An environnental
inpact statenent (BS need not be prepared where a convincing case i s nade
that no significant environnental inpacts are anticipated. NEPA does not
direct BLMto take any particular action, or refrain fromtaking an acti on
which wll result in environnental degradation. It nerely nandates that
what ever action BLMtakes be initiated only upon a full consideration of all
environnental inpacts. Qegon Natural Resources Guncil, 116 1BA 355, 361
n.6 (1990).

Qunci| on Ewironnental Quality regul ations provide that Federal
agencies shall, tothe fullest extent possible, "[u]se the NEPA process to
identify and assess the reasonabl e alternatives to proposed actions that
wll avoid or mnimze adverse effects of these actions upon the quality of
the hunan environnent.” 40 CF R 8 1500.2(e). Agencies shall
"[r]igorously expl ore and objectively eval uate all reasonabl e al ternati ves,
and for alternatives which were elimnated fromdetail ed study, briefly
di scuss the reasons for their having been elimnated.” 40 CFER 8§

1502. 14(a). A"rule of reason" approach applies to both the range of
aternatives and the extent to which each alternative nust be addressed.
See MNatural Resources Defense Gouncil, Inc. v. Mrton, 458 F.2d 827, 834
(DC Qr. 1972); Alen D Mller, 132 IBLA 270, 274 (1995). Thus, the fact
that a party nay favor an alternative other than that adopted by BLMdoes
not render the action taken by BLMerroneous. This Board nust give

consi derabl e deference to the ultinate policy sel ections of the resource
nanagers. Seelnre Byant Eagle Tinber Sale, 133 IBLA 25 29 (1995);
Qegon Natural Desert Association, 125 IBA 52, 60 (1993).

V& concl ude that the above gui delines have been conplied wth.
Respondi ng to NWW s NEPA argunents, we observe first that BLMdid consi der
alternatives other than the adopted action, and that those alternatives are
di scussed at pages 27-29 of the RMplan and in the FONS/OR Thus, the "Nb
Action" alternative consi dered access to range devel opnents by nonnot ori zed,
nonnechani zed neans only. Repair, nai ntenance, and i nspection woul d be by
hor seback, packtrain, or on foot. Further, BLMconsi dered nai nt enance of
"only those i nprovenents that are currently operative and/or that were
operative at the tine of wlderness designation." (FONS/CRat 2.) BM
rejected further study of this alternative because the purpose of the RM
plan "is to determmne how historical |y nai ntai ned range devel opnents wthin
wWlderness will be naintained.”" (RMplanat 28.) B.Malso considered
allowng notor vehicl e access via only those routes passabl e at the tine of
W | derness designation. BLMrejected this alternative because it woul d be
unreasonabl e, inpractical, not cost effective, and far too ti ne-consunm ng.
(RMplan at 28-29.)
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The wlderness designationinthis case did not require BLMto
consi der elimnating grazing on any of the allotnents affected by the
designation. As noted earlier, preexisting grazing use is allowed to
continue in wlderness areas and the task of BLMis to ensure that the
inpacts are kept to a mninumand mitigated as reasonably possible. Qur
reviewof the RMplan persuades us that BLMproperly perforned this task.

Thonas v. Peterson, 753 F.2d 754 (9th Gr. 1985) is not, as N¥
asserts, analogous to this case. Peterson invol ved tiner road construction
inthe Nez Perce National Forest in Idaho. The Forest Service had
considered, in separate EAs and FON9's, the inpacts of road construction
and the inpacts of tinber sales facilitated thereby, respectively. The
court found, partially based on evi dence show ng tinter sal es in an advanced
stage of planning, that road construction and subsequent tinter sal es were
actions having cunul atively significant inpacts which required conprehensi ve
consideration as awoleinan BS |d. at 761

In the case now before us, BLM's nanagenent initiative, as expressed
inthe RMplan, is not a newy independent action, but is based on | and-
use planning antedati ng the wl derness designation. As BLMpoints out, the
deci sion to graze these | ands was nade in 1991 and BLMs 1991 grazi ng EA
specified incidental and limted use of notorized vehicles on access routes.
(BLMAnsver at 48, 46, respectively.) The singular concrete task addressed
by the post-w | derness designation RMplan is the repair and nai nt enance of
preexi sting rangel and devel opnents. It is not a case where redevel oped
watering sources Wil facilitate a newactivity, the grazing of |ivestock,
as the tiner road in Peterson facilitated various tinber sales.
Accordingly, we find that N/F¥ s argunents on i nproper segnentati on of BLMs
environnental eval uation are wthout nerit.

Fnaly, BMs RMplanis not inconflict wthits wldife habitat
nanagenent plans. As BLMpoints out, none of the water devel opnents
discussed inthe RMplan are located in the area addressed in its Lower
Gla HW. Further, B.Ms Rangew de Han for Desert Tortoi se Habitat
Minagenent specifically limts range i nprovenents in habitat areas to those
which wll not create conflicts wth tortoi se popul ations. (BLMAnswer at
48-50.)

In 1BLA 96-536, Erik and Tina Barnes appeal ed froma B_.Mdeci si on t hat
approved restrictions on their activity on their inholding and deternined
that reasonabl e nechani zed or vehi cul ar access by the Barnes to their
inholding is not likely to adversely affect environnental interests BLMis
obligated to protect. Anong the BLMadmini stered grazing allotnents in the
Arrastra Muntain Wl derness is the Santa Mria Ranch al | otnent No. 5046.

It conprises 27,574 acres of which 17,280 are wthin the wl derness area
(RMplan at 8) The Barnes, d.b.a. the Santa Mria Ranch, are permttees
of this grazing allotnent. In 1990, the Barnes bought the Santa Mria Ranch
and a 40-acre inholding parcel. The inholding parcel is located in the
FoWiof sec. 14, T. 12N, R 10 W, in a portion of the Santa Mria Ranch
alotnent wthin the Arrastra Muntai n WI derness Area.  Access
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tothe inholding parcel is by a partialy overgroan and eroded jeep trail
whi ch crosses 2.4 nmiles of the w il derness between the w | derness boundary
and the private property.

O April 26, 1996, the US Fsh and Widife Service (P9, having
reviened BLMs plans for the wlderness inhol ding access EA issued a
bi ol ogi cal opi ni on addressed to reasonabl e nechani zed or vehi cul ar access by
the Barnes to their inholding. Inits opinion, F/% concurred wth BLMs
determination that regul ation of the inhol ding access, i.e., permssion for
circunscribed notorized traffic, is not likely to adversely affect the Gla
t opmnnow and desert pupfish, and that BLMs action "is not likely to
j eopar di ze the continued exi stence of the Anerican peregrine falcon.” (P/$
. at 1, 2) The A% opinion further states:

An active peregrine fal con eyrie was discovered i n Peopl es
Ganyon in the spring of 1994. Arizona Gane and H sh Depart nent
bi ol ogi sts observed a pair of breeding peregrine fal cons on My
18, 1994. The presence of two nestlings of approxi nately two
weeks of age was confirned on June 15, 1994 (Vérd and S enens
(1995)). It is not known if the nestlings fledged. The eyrie
islocated inapothole wthin 50 feet of the top of a 300 foot
cliff face overlooking South Peoples Soring. The nest siteis
approxi natel y 300 feet vertically above the spring. We of the
sitein 1995 was not confirned. The eyrie is located on the
privatel y owned 40-acre inhol ding wiich is wth the action area

Id. at 6.

Wi le P& determined that use of the access road woul d not adversely
affect the peregrine falcon, it did conclude that "use of a punp at South
Peopl es Soring, and any other disturbing activities the | andowners nay
conduct on the inhol ding due to availability of vehicul ar access, nay
adversely affect the peregrine falcon. (PF/$ Q. at 9.) For this reason,
FV$ prescribed a nunber of mitigating neasures BLMwas to i npl enent "to
mnimze incidental take that mght otherwse result fromthe proposed
action." (P (. at 11.) Anong these was an instruction to the | andowners
to conduct no disturbing activities on the inhol ding between Mrch 1 and
July 31, when the peregrine eyrie is active, unless inspection by biologists
showthat the eyrieis not inuse. Among "disturbing activities" P/ listed
bul | dozi ng, backhoei ng, chai nsaw ng, blasting or the running of a gasoline
punp at South Peoples spring. (P& p. at 10-11.)

The RMplan states that the Gla topmnnow desert pupfish and
peregrine fal con were |isted as endangered under the Endangered Soeci es Act
of 1973 (B, as anended, 16 US C 8§ 1501 (1994). During the 1980's, the
Aizona Gane and H sh Departnent and V8 in cooperation wth BLM
transplanted the Gl a topmnnow and desert pupfish into Peopl es Ganyon G eek
and Yerba Minsa Soring, which is outside the Arrastra Muntai n WI der ness.
In
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a policy change of the late 1980's, PV% no | onger transpl anted these speci es
into areas outside their natural range. According to the RMplan, no
topmnnows or desert pupfish have been observed in South Peopl es Ganyon or
Peopl es Ganyon Soring since 1989, (RMplan at 33.)

The RMplan al so sunmari zes the discussion in the P/ opinion on the
peregrine fal con eyrie discovered on the Barnes' inholding. (RMplan at
34.)

The RMpl an does not aut horize nechani zed access to the Barnes'
inholding, but states that a final decision on the private | and access woul d
subsequent |y be issued. The RMplan notes, however, that the Barnes hol d
"avalid Aizona Departnent of Veter Resources right for |ivestock use of
vater fromSouth Peoples Soring.” (RMplanat 21.) Inlimting the
Barnes' activity on their inholding, the RMplan relies on the eval uation
and instructions expressed in the V& opinion. Thus, the RMplan al | ons
the Barnes to install a punp and pi pel i ne segnent on their inhol di ng
"wthout BLMauthorization so long as it is done wthout the use of
nechani zed transport.” 1d. The RMplan specifies that the work of
refurbi shing the Red Tank and pipeline "wll be schedul ed when the peregrine
falcon eyrieis not inuse." 1d. The RMplan envisions several days of
di sturbance on the Barnes' 40-acre parcel "bel owthe peregrine eyrie when
the punp is re-installed and the pipeline is laid across the private
parcel ," which coul d have sone "inpact on the peregrine fal cons and/or their
use of the area.” (RMplan a 40.) The RMplan further states that "BLM
cannot control the | essee/owner’'s activities on his own | and when accessed
by nonnechani zed nethods.” 1d.

O Novenber 13, 1996, BLMissued its deci sion (announced in the RM
pl an) adopting the WI derness | nhol di ng Access Arrastra Mwuntai n WI der ness
Evironnental Assessnent (EA-AZ-026-94-23). In that decision, BLM
aut hori zed access by notorized and nechani zed equi pnent when such use is
needed to reach the privately owned | and for the grazing, recreational, and
other private purposes. The Barnes' and NW# s appeal s of this BLMdeci si on
vere docketed as | BLA 97-150 and 97- 151, respectively. Those appeal s,
chal | engi ng BLM's nanagenent of access to the Barnes' inhol ding, are
addressed in a separate Board decision. In the renai nder of this decision,
we Wil address the Barnes' appeal of the RMplan to the extent that appeal
rai ses issues other than access. Those issues relate towldife and to the
strictures placed by the RMplan on the Barnes' activities ontheir
i nhol di ng because of inpacts to the peregrine fal con.

The Barnes assert that the RMplan and EA erroneously identify the
Gla topmnnow and desert pupfish as endangered or special status species.
They al so contend that the RMplan erroneously identifies a peregrine
fal con nesting site on their private land, and that it arbitrarily prohibits
activity on their private | and.

BLMpoints out that identification of endangered species is the
province of F/% and that the presence of the peregrine fal con eyrie was
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docunent ed under appl i cabl e F/% regul ations and gui dance. B.M cont ends,
therefore, that its action of limting repair and nai ntenance of the Uper
Red Tank and pipeline is validy based. (Answer at 28.)

The Barnes do not explain howthe identification of the Gla
topmnnow and desert pupfish in the RMplan adversely affects their
interests. Thereis, infact, no nexus between the identification of these
speci es and the R Mplan specifications affecting activity on the Barnes'
inhol ding. Mreover, the Barnes present no evidence to contradict the V&
determination that a peregrine falcon eyrie exists as described in the V&
opi ni on.

Qbsection 7(a)(2) of the ESA as anended, 16 US C § 1536(a)(2)
(1994), provides in pertinent part:

Each Federal agency shall * * * insure that any action
authorized, funded, or carried out by such agency * * * is not
likely to jeopardi ze the conti nued exi stence of any endangered
species or threatened species or result in the destruction or
adverse nodi fication of habitat of such species whichis
determned by the Secretary, after consultation as appropriate
wth affected Sates, to be critical, unless such agency has
been granted an exenption for such action by the Cormittee
pursuant to subsection (h) of this section. In fulfilling the
requirenents of this paragraph each agency shal | use the best
scientific and conmercial data avail abl e.

The Gfice of Hearings and Appeal s does not have authority to review
the nerits of biological opinions issued by P/ under section 7 of the ESA
Southern Uah Widerness Alliance, 128 IBLA 52, 60-61 (1993); Lundgren v.
Bureau of Land Mwnagenent, 126 | BLA 238, 248 (1993); Edward R V@odsi de, 125
| BLA 317, 322-24 (1993).

Though the Board has no jurisdiction to set aside or "second- guess”
P& biological opinion determnations, we nay reviewa party's obj ecti ons
as they relate to conpliance or consistency wth policy determnations.
B.Ms policy, as expressed in the RMplan, fully tracks the F/$ opi nion as
towhat is requiredto forestall adverse inpacts to the peregrine fal con.
The precautions reconmended clearly do not "prohibit" activity on the
Barnes' inholding. The Barnes, no | ess than Federal agencies, are charged
wth preventing harmto endangered species. 1/

1/ Unhder section 9 of the ESA 16 US C § 1538(1)(B (1994), "it is
unlawful for any person * * * to take any [endangered] species wthin the
Lhited Sates or the territorial sea of the Lhited Sates.” "Take" neans to
"harass, harm pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attenpt to engage in any such conduct.” 16 USC 8§ 1532(19) (1994).
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To the extent not expressly addressed in this Decision, other
argunent s advanced by the parties have been consi dered and are rej ected.
See National Labor Relations Board v. Sharples Ghemicals, Inc., 209 F 2d
645, 652 (6th Gr. 1954); Qacier-Two Mdicine Aliance, supra, at 156.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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